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When, Why, and How to Bring a Countervailing
Duty Proceeding: A Complainant's Perspective
By Donald E. deKieffer*

I. Introduction
Although the Trade Agreements Act of 19791 appeared to abolish
many of the procedural distinctions between antidumping and countervailing duty proceedings, these are still widely dissimilar statutes. Procedurally, countervailing duty proceedings follow, in most respects, the
methodology of antidumping cases. Both types of actions are filed simultaneously with the Commerce Department and International Trade
Commission (ITC), 2 both have similar time restrictions for administrative action,3 the injury standards are identical, 4 and adverse
determina5
tions are appealable under the same provisions of law.
Despite these similarities, countervailing duty proceedings are not
mere clones of antidumping cases. If anything, antidumping proceedings
have borrowed from the Countervailing Duty Act, its predecessor by
* B.A. 1968, Univ. of Colorado; J.D. 1971, Georgetown University, School of Law; Gen-

eral Counsel, United States Trade Representative. The views expressed herein are not necessarily those of the United States Government.
I Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 144 (codified in scattered
sections of 5, 13, 19, and 26 U.S.C. (Supp. III 1979)).
2 19 U.S.C. §§ 1671a(b)(2), 1673a(b)(2) (Supp. III 1979).
3 19 U.S.C. §§ 1671a(c), 1671b(a)-1671b(e) (Supp. III 1979) (countervailing duty actions); 19 U.S.C. §§ 1673a, 1673b(a)-1673b(e) (1976 & Supp. III 1979) (antidumping
investigations).
4 19 U.S.C. § 1671 (1976 & Supp. III 1979).
(a) General rule.-If(1) the administering authority determines that(A) a country under the Agreement, or
(B) a person who is a citizen or national of such a country, or a
corporation, association, or other organization organized in such a country, is
providing, directly or indirectly, a subsidy with respect to the manufacture, production or exportation of a class or kind of merchandise imported into the United
States, and
(2) the Commissioner determines that(A) an industry in the United States(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United States is materially
retarded,
by reason of imports of that merchandise, then there shall be imposed upon such
merchandise a countervailing duty, in addition to any other duty imposed, equal
to the amount of the net subsidy.
5 19 U.S.C. § 1516a (1976 & Supp. III 1979).
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more than a quarter-century. 6 Both as a practical matter and one of
administrative interpretation, countervailing duty actions are distinct
not only from antidumping proceedings but are also different in a
number of respects from any other provision in U.S. law. Countervailing
duty actions provide an administrative and judicial mechanism to attack
the domestic economic policies of foreign governments without the interference on foreign policy grounds of the President or any other adminis7
trative body.
A.

What Are Countervailing Duties?

The original Countervailing Duty Act was passed in 18908 and was
designed to offset the perceived disadvantages faced by U.S. companies
due to low priced imports which were subsidized by foreign governments. Enacted at a time when the United States was only beginning to
become sensitive to the dangers of unrestrained monopolization, 9 it was
6 Antidumping Act of 1921, ch. 14, § 201, 42 Stat. 11 (1921) (current version at 19 U.S.C.
§§ 160-70 (1976)). Tariff Act of 1890,'ch. 1244, 26 Stat. 567 (1890).
7 Compare section 301 (enforcement of United States rights under trade agreements and
responses to certain foreign trade practices) of the Trade Act of 1974, as amended by the Trade
Act of 1979, which stipulates: "If the President determines that action by the United States is
appropriate..." with section 302 where, "Any interested person may file a petition with the
Special Representative for Trade Negotiations . . . requesting the President to take action . . . "

(emphasis added). Trade Act of 1974, Pub. L. No. 93-618, 88 Stat. 1982 (1974) as amended by
Pub. L. No. 96-39, 93 Stat. 144 (1979) (codified at 19 U.S.C. §§ 2411-2412 (1976 & Supp. III
1979)).
Similarly, section 337 (unfair practices in import trade) of the Tariff Act of 1930, as
amended, states: "If, before the close of the 60-day period beginning on the day after the day on
which he receives a copy of such determination [by the Commission] the President,for pohy reasons, disapproves such determination . . . action taken under subsection (d), (e), or (0 of this section
with respect thereto shall have no force or effect." Tariff Act of 1930, ch. 497, § 337, 46 Stat.
703 (1930) (current version at 19 U.S.C. § 133 7 (g)(2) (1976 & Supp. III 1979)) (emphasis added). See generally, Kaye & Plaia, The Filing and Defending of Section 337 Actions, 6 N.CJ. INT'L L.
& COM. REG. 463 (1981).
Also, section 202 (relief from injury caused by import competition) of the Trade Act of
1974 provides:
After receiving a report from the Commission containing an affirmative finding under section 201(b) that increased imports have been a substantial cause of
serious injury to an industry, the President(l)(A) shall provide import relief for such industry pursuant to section
203, unless he detemies that provision o/such reliefts not in the national economic interest of
the United States ....
Trade Act of 1974, Pub. L. No. 93-618, § 202, 88 Stat. 1978 (codified at 19 U.S.C. § 2252 (1976
& Supp. III 1979)) (emphasis added).
In contrast, the countervailing duty provision stipulates that if a subsidy is being provided
and there is material injury, a countervailing duty shall be imposed. 19 U.S.C. § 1671 (Supp.
III 1979).
8 TariffAct of 1890, ch. 1244, 26 Stat. 567 (1890).
9 The Sherman Act was enacted in 1890 with its underlying philosophy expanded further
with the passing of the Clayton Act and the Federal Trade Commission Act in 1914, the Wilson
Tariff Act in 1894, and the Robinson-Patman Act in 1936. Clayton Act, ch. 323, § 7, 38 Stat.
730 (1914) (current version at 15 U.S.C. § 18 (1976)); Sherman Antitrust Act, ch. 647, § 1, 76
Stat. 209 (1890) (current version at 15 U.S.C. §§ 1-7 (1976)); Wilson Act (Tariff), ch. 349, 28
Stat. 509 (1894) (current version at 15 U.S.C. §§ 8-11 (1976)); Robinson-Patman Antidiscrimination Act, ch. 323, § 2, 38 Stat. 730 (1914) (current version at 15 U.S.C. § 13 (1976)).
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one of the country's nascent antitrust laws. It defined one form of unfair
competition and went much further than even its antitrust law successors
in some respects.
This is a hybrid statute, neither exclusively civil nor administrative.
It provides only in futuro penalties for continuation of an unfair trade
practice with no provision for penalizing past conduct. There is no provision for recovery of damages by demonstrably injured plaintiffs. Even
the penalties that are provided can legally be avoided by mere cessation
of the proscribed conduct. Finally, unlike other tariff statutes, its purpose is not to raise revenue or even to protect infant industries, but
merely to equalize the conditions of competition in a capitalist economy.
The countervailing duty law provides for the imposition of higher
duties on imports receiving subsidies,' 0 the measure of such duty being
designed to offset the value of the subsidy in the price of the imported
product. Countervailing duties are assessed on an entry-by-entry"I basis
and do not prohibit underselling of U.S.-made products by foreign
goods. Their only purpose is to assure that the margin of such underselling is not the direct result of foreign subsidization. While the fact
that imports may undersell competitive U.S. products may be a relevant
factor in determining the extent of injury caused to the domestic industry, it is not a factor in deciding the amount of countervailing duty sub2
sequently imposed.'
Under the Trade Agreements Act of 1979, countervailing duty cases
are composed of the dual elements of foreign government subsidization
of exports plus injury to a domestic industry with the additional requirement that the injury suffered by the domestic industry be directly linked
10 For definition of subsidy, see 19 U.S.C. § 1677(5) (Supp. III 1979); S. REP. No. 249,
96th Cong., 1st Sess., 84-86, repnntedin [1979] U.S. CODE CONG. & AD. NEWS 381, 470-72; and
AGREEMENTS REACHED IN THE TOKYO ROUND OF MULTILATERAL TRADE NEGOTIATIONS,

H.R. Doc. No. 53, 96th Cong. 1st Sess. (Annex A to "Subsidies and Countervailing Duties")

(1979).
11 19 U.S.C. § 1401(a) (1976 & Supp. III 1979).
12 Under 19 U.S.C. § 1677(7)(A) (Supp. III 1979), material injury is defined as "harm
which is not inconsequential, immaterial, or unimportant."
Factors which the Commission shall consider in making injury determinations are:
(i) the volume of imports of the merchandise ...;
(ii)

the effect of imports of that merchandise on prices in the United States

for like products, and
(iii) the impact of imports of such merchandise on domestic producers of
like products.
Id at § 1677(7)(B).
Within 7 days after being notified by the Commission of an affirmative determination under section 1671(d)(b) of this title, the administering authority
shall publish a countervailing duty order which(i) directs customs officers to assess a countervailing duty equal to the
amount of the net subsidy determined or estimated to exist . ...

19 U.S.C. § 1671e(a) (Supp. III 1979).
Note that the only consideration relevant to the amount of countervailing duty imposed,
once injury has been determined, is the "amount of the net subsidy, determined or estimated to

exist." However, the effect on domestic prices due to imported merchandise, as provided for in
§ 1677(7)(B)(ii), is an important factor in determining injury.
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to the subsidy conferred upon the imported product. While this formula
is relatively simple conceptually, in practice it raises significant questions
of law, policy, and practicality.
B. Analyzzng a Case
When a domestic client approaches an attorney with virtually any
trade problem, he is almost invariably convinced that his troubles are
due to "dumping." Given the publicity dumping has received in the
popular press in recent years this is hardly surprising. It is almost always
a mistake, however, to take a client at his word and accept the "dumping" characterization without analyzing the facts in his case and relevant
legal alternatives. While the following checklist is not exhaustive and
other alternatives may also be available, if a client can answer "yes" to
the following questions a practitioner should at least explore the possibility of a countervailing duty action.
1. Is the imported product
like or similar to the product manufactured
13
in the United States?

2. Does the client manufacture the "like" product in the United
13 "The term 'like product' means a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation under this title."
19 U.S.C. § 1677(10) (Supp. III 1979). The Senate Finance Committee discusses the change in
wording from "like or directly competitive" to "like, or in the absence of like, most similar" in
its report on the Trade Agreements Act of 1979:
Like Product Section 771(10) [19 U.S.C. § 1677(10)]
Present law.-Under the Antidumping Act, 1921, and section 303 of the Tariff
Act of 1930, the ITC must determine whether "an industry in the United States"
is being or is likely to be injured, or is prevented from being established, by reason
of less-than-fair-value or subsidized imports, as the case may be. Neither the
phrase "like product" or any other term is used in these statutes to define the
industries to be considered by the ITC in making this determination. However,
the ITC has generally considered as relevant industries those composed of domestic producer facilities engaged in the production of articles like the imported articles, although it has considered domestic producer facilities engaged in the
production of articles which, although not like the imports concerned, are nevertheless competitive with those imports in U.S. markets.
The bill--Section 771 (10) of the Tariff Act of 1930, as added by the bill, would
define the term "like product" to mean a product which is like, or in the absence
of like, most similar in characteristics and uses with, the imported article subject
to an investigation under Title VII as added by the bill.
Reason for the provision-The definition of "like product" in the bill has the
effect of delimiting the U.S. industry to be examined by the ITC in making its
determinations of whether an industry in the United States is experiencing the
requisite degree of injury. The ITC will examine an industry producing the product like the imported article being investigated, but if such industry does not exist
and the question of the material retardation of establishment of such an industry
is not an issue before the ITC, then the ITC will examine an industry producing a
product most similar in characteristics and uses with the imported article. The
requirement that a product be "like" the imported article should not be interpreted in such a narrow fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are not
"like" each other, nor should the definition of "like product" be interpreted in
such a fashion as to prevent consideration of an industry adversely affected by the
imports under investigation.
SENATE COMM. ON FINANCE, REPORT OF THE COMMITTEE ON FINANCE, UNITED STATES SENATE, ON THE TRADE AGREEMENTS ACT OF 1979, supra, note 10, at 90-91.
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States?"4
3. Do imports of the product in question come primarily from one
country?' 5
4. Is there substantial evidence that producers of the product in the
6
from their
foreign country receive bounties, grants, or subsidies'
government?
5. Are the bounties, grants, or subsidies paid by the foreign govern7
ment directly related to the exportation of the product in question?'
6. Can the client demonstrate it has lost sales, profits, jobs or job opportunities as a direct result of competition with the subsidized imported
products?

In most cases, the client will not be be able to answer all six questions. Although he may be aware of lost sales to imports, it is unusual for
a businessman to have specific information with regard to the nature and
amount of subsidies available to his foreign competition. Nevertheless, if
it appears that the client is reasonably knowledgeable about the existence
of foreign subsidization (whether he can quantify it or not) and has the
capability of quantifying the impact imports have had upon his company and his industry, it is probably worthwhile to conduct a preliminary investigation as to whether a countervailing duty proceeding might
be appropriate.
In addition to determining the size and nature of the foreign subsidies and the adverse affects such subsidies have had upon the United
States manufacturers, an attorney should also consider a number of other
factors in the preliminary stages of advising a client to bring a countervailing duty action. First, one should determine the impact even a successful countervailing duty proceeding will have upon the client's
business. Countervailing duty proceedings, like other remedies under the
14 If the product is not manufactured in this country, so that it would not fall under the
countervailing duty provisions, action nevertheless might be taken consistent with section 301 of
the Trade Agreements Act of 1974, as amended: "If the President determines that action by the
United States is appropriate . . . (2) to respond to any act, policy, or practice of a foreign
country or instrumentality that . . . (B) is unjustifiable, unreasonable, or discriminatory and
burdens or restricts United States commerce;" 19 U.S.C. § 2411 (1976 & Supp. III 1979). See
generally, Coffleld, Section 301 as a Response to Foreign Gooernment Trade Aachwes, 6 N.C.J. INT'L L. &
COM. Rrco. 381 (1981).
15 It is important to note that there must be a linkage between a subsidy being provided
and the material injury due to the subsidized imports. If a subsidy is found to exist, but imports
from that country are not causing material injury, a countervailing duty suit cannot be maintained. 19 U.S.C. § 1671(a)(1) (Supp. III 1979).
16 See note 10, supra.
17 For subsidies other than export subsidies, see S. REP. No. 249, supra note 10 at 84-85;
and The President, Statements of Administrative Action, H.R. Doc. No. 153 Part II, 96th
Cong., 1st Sess., 432-33 (1979), reprintedin [1979] U.S. CODE CONG. & An. NEws 665, 698-99.
Annex A to "Subsidies and Countervailing Duties" in the Multilateral Negotiation, H.R. Doc.
No. 53, 96th Cong., 1st Sess. (1979).
As a general proposition only export subsidies are prohibited under the Code on Subsidies
and Countervailing Measures (Agreement on Interpretation on Application of Articles VI,
XVI, and XXIII of the GATT). However, certain domestic subsidies (subsidies not "directly
related to export") can be countervailed against U.S. law. Section 771(5) of the Tariff Act of
1930, as amended (19 U.S.C. § 1677(5)) sets forth the types of domestic subsidies prohibited
under U.S. law.
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trade laws, should always be judged in business rather than legal terms.
The simplest countervailing duty proceeding can cost over $50,000 and
moderately complex cases can run over $100,000. If opponents, or for
tactical reasons the clients, wish to exercise interlocutory or final judicial
appeals, legal fees can easily exceed $150,000. Because of this, and the
requirement of the Act that an industry be injured, 18 it is almost always
advisable to determine whether other manufacturers in the industry are
affected in a manner similar to the client. If they are, this will not only
strengthen the legal case but can reduce the individual cost per company. Most successful countervailing duty actions are brought by trade
associations or ad hoc industry groups which not only share the expenses
of litigation but also greatly enhance the chances for success.
Second, it should be emphasized that winning a countervailing duty
proceeding is not necessary to achieve a salutary effect on the marketplace. Often, foreign producers accused of receiving unfair subsidization
will restrict their sales in the U.S. market in reaction to the very filing of
a case. In other instances, the foreign government accused of unfair subsidization will cease or restrict its practices in response to a countervailing duty petition. Such reactions are not unusual and would achieve
a great portion of a client's objective even if there is no ultimate countervailing duty finding made as a matter of law. Foreign governments are
intensely sensitive to allegations of subsidization due to their commitments under the General Agreement on Tariffs and Trade 19 (GATT),
and a finding that their domestic policies violate international law is
acutely embarrassing. Similarly, importers may be reluctant to increase
or even continue imports of products which may be subject to additional
duties. Thus, the very filing of such cases, even though it may entail
considerable expense, can have a beneficial business result during the
pendency of the case itself. This is not to suggest one should bring countervailing duty cases merely for the in terrorem effect. This would be objectionable from an ethical, professional, and even practical point of
view. In addition, none of the adverse parties will react in a manner
consistent with the objectives of the Countervailing Duty Act if there is
not at least a prima facie case filed.
To build such a prima facie case requires much more effort than an
ordinary lawsuit. Virtually the entire line of argument together with all
the facts must be contained in initial pleadings without the benefit of
traditional "discovery."
18The Commission determines material injury with respect to "an industry in the United
States." Therefore, for purposes of bringing a countervailing duty case it is not enough that a
particular firm be injured, unless that firm is representative of an injured industry. 19 U.S.C.
§ 1671(a)(2)(A) (Supp. Il 1979).
19 GATT, Oct. 30, 1947, 61 Stat. A-I, T.I.A.S. No. 1700, 55 U.N.T.S. 194.
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II. Preparing a Countervailing Duty Petition
A.

Identifing the Foreign Subsidy

There will rarely be enough information at this point even to decide
whether a countervailing duty action is appropriate. The second phase
of a fledgling countervailing duty case is determining the nature and extent of the subsidies offered by the foreign government to its domestic
producers. There are numerous sources for this information, many of
which are public. Among them are:
1. Official publications of the government in question regarding its
economic development policies. These are available in many cases from
the embassy of the country in question. One may merely call the embassy and request that the Commercial Counsellor send the information.
Foreign laws and regulations are sometimes difficult to collect and interpret, so the Library of Congress is the best secondary source.
2. The United States Trade Representative. Under terms of Title
IX of the Trade Agreements Act of 1979,20 the United States Trade Representative is required to provide information concerning subsidy practices of foreign countries upon request. If it is believed that there is any
chance of filing a countervailing duty action, such information should be
requested at the earliest possible date.
3. The Commerce Department is, according to the Trade Agreements Act of 1979, required to maintain a library of subsidy practices of
foreign countries. Although the law apparently mandates the creation of
a complete cross-index of such subsidy practices, 2' the Commerce Department has effectively ignored this statutory requirement to date.
4. Other countervailing duty proceedings. Some countries have
been the subject of numerous countervailing duty actions. Often, the
same subsidies have been found to affect various industries and one can
obtain extremely valuable information from the public records of other
cases involving the same issues of law. These are available at the Department of Commerce and can be copied for a nominal charge.
If, after exhausting all the above sources the foreign subsidy measures have not been adequately identified and quantified, it may be necessary to retain an "industrial consultant" to research the issue in the
country in question. Crucially, to prevail in a countervailing duty action
it is not enough to demonstrate that a subsidy exists or even that it is
available to the off-shore industry; it must also be shown that off-shore
producers have actually utilized the available subsidy and that this utilization has given them a competitive advantage over the domestic industry. Industrial consultants are not spies but more like academic think
tanks, whose studies can be invaluable in demonstrating the existence of
countervailing subsidies. Some maintain full-time employees overseas
20 19 U.S.C. § 2415 (Supp. III 1979).
21 19 U.S.C. § 1677(o (1976 & Supp. III 1979).
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who conduct in-country investigations. Others rely primarily upon researchers both in the United States and abroad who merely compile data
from various economic and business journals.2 2 If such consultants are
necessary, it is wise to have a written agreement which specifically provides the terms of their employment, the cost, and that they will not
engage in any activities which would be illegal either under United
23
States law or the law of the country in question.
At the same time the attorney is collecting data with regard to foreign subsidy practices, he should also examine the effect such subsidies
have had upon the relevant U.S. industry. In most cases, one can rely on
public documents for a portion of such evidence but will need to go to
the industry itself for other data. Public documents can supply information regarding quantity and value of imports, 24 ports of entry, 25 exports, 26 and production. In certain cases, one may even be able to obtain
data regarding profitability 27 and employment. 28 Public documents,
however, will never supply all the information necessary for the preparation of a countervailing duty petition. Moreover, product definitions utilized by various government agencies in compiling import, export, and
production data generally are not consistent with one another. Hence,
use of government data can be hopelessly misleading in the preparation
of a case. A practitioner should, however, analyze such documents first
to determine their usefulness and whether they can be modified to suit
the specific purposes of a case.
Where public statistics are inadequate, an attorney can sometimes
rely upon data developed in other similar proceedings. Checking with
the Department of Commerce, the Department of Labor, and the U.S.
International Trade Commission will determine whether any other ac22 Industrial consultants which may be of assistance in researching the identity of a foreign
subsidy fall into three general categories. The first category would include the nationally
known, large, well-established multidiscipline consulting firms (e.g. Arthur D. Little, BoozeAllen and Hamilton, Stanford Research Institute, the Economist Intelligence Unit, Ltd.). The
second category would include the regional, medium sized, more specialized firms (e.g. Economic Consulting Services, Inc.). The final category would include the one man operations. In
choosing an industrial consultant, the attorney should consider factors such as cost, expertise,
and locality, among others.
23 The latter clause is necessary to help insulate the attorney and client from any possible
violation of the Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, Title I, § 101, 91
Stat. 1494 (codified at 15 U.S.C. § 78(a) (Supp. III 1979)) or foreign espionage acts.
24 See either document FT 246 (annual) or IM 146 (monthly statistics on microfilm), U.S.
IMPORTS FOR CONSUMPTION AND GENERAL IMPORTS, COMMODITY BY COUNTRY OF ORIGIN

published by the Department of Commerce, Bureau of Census. This information is available in
book form from the Government Printing Office. The Foreign Trade Reference Room, U.S.
Department of Commerce, also has the information available for research.
25 Ports ofentry are not in a particular publication but information may be obtained from
the Department of Commerce, Foreign Trade Office.
26 See U.S. DEP'T OF COMMERCE, BUREAU OF CENSUS, U.S. EXPORTS, SCHEDULE E,
COMMODITY AND COUNTRY, FT 410. For availability, see note 24, supra.

27 Se 17 C.F.R. § 229 (1980).
28 See U.S. DEP'T OF LABOR, BUREAU OF STATISTICS, EMPLOYMENT AND EARNINGS
(monthly series).
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tions have ever been brought with regard to the product under consideration. If such actions have been brought, one can get copies of the
individual investigations and adapt some of the statistics developed
therein for purposes of the current case.
If, after exhausting all these options, adequate information has not
been obtained on such injury criteria as profit and loss, U.S. production,
capacity, and employment, a survey of the industry is in order. The first
step in compiling such a survey is to obtain a blank copy of an ITC
questionnaire used in any recent countervailing duty injury investigation. It is best to obtain a copy of a questionnaire involving a product
similar to the product on which one is petitioning. The ITC follows essentially the same format in almost all injury investigations, modifying
its questionnaires only to the extent required by the particular requirements of the product involved. One should develop a questionnaire as
close to the ITC format as possible. This will not only aid the petition,
but will also derive the information upon which the ITC will ultimately
rely in making its injury determination. The questionnaire should be
sent to every company in the industry which manufactures the product
under consideration. Some companies will respond more fully than
others. This is to be expected, particularly if some of the larger, more
integrated companies do not break out the profit and loss data, productivity, and other figures from aggregate statistics. Further, a smaller
company may not maintain computerized statistics which are consistent
with the ITC format.
If an attorney conducts a survey of the industry, he should be sensitive to possible antitrust considerations. Obviously, the type of data that
will be requested is extremely sensitive from a competitive viewpoint.
The cover letter requesting the information from the companies should
therefore explain that the individual operations of each respondent will
not be revealed; only aggregate data will be included in the petition and
there is no statistical method by which any company could discover the
answers of its competitors.
It is best to have an accounting firm aggregate the data with assurances that they will either return or destroy the original questionnaires
submitted by the various companies. An attorney should work closely
with inside counsel of the various respondents to assure there is no
chance of revealing the confidential information. This insulation is not
only essential to reassure members of the affected industry that their
business secrets will not be revealed, but also to protect them from the
29
obvious dangers of antitrust violations.
29 The type of antitrust concerns which might arise include allegations of conscious parallelism of action in connection with section 5 of the FTC act, 15 U.S.C. § 45 (1976 & Supp. III
1979), and section 1 of the Sherman Act, 15 U.S.C. § I (1976 & Supp. 1111979). See e.g., Triangle Conduit and Cable Co. v. FTC, 168 F.2d 175 (7th Cir. 1948), afdsub nom. Clayton Mark &
Co. v. FTC, 336 U.S. 956 (1949). See also, e.g., United States v. Container Corp. of America, 393
U.S. 333 (1969).
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Upon completion of the survey and compilation of other data, there
should exist a reasonably thorough documentation of the impact of imports on domestic producers with regard to the actual or potential decline in production, sales, productivity, employment (both actual and in
terms of man-hours), capacity utilization, and profits. This injury data
should be plotted against the threatened or anticipated growth of imports during the same period and a correlation made between the factors.
For example, data obtained from the survey may indicate that import
penetration of the U.S. market with respect to the product in question
has increased. This would be demonstrated by comparing the volume of
imports with the volume of apparent U.S. consumption. The ratio of
imports to apparent consumption is indicative of import penetration.
Trends in import penetration can then be derived by graphically plotting the penetration figures over a period of years.
B. Writing the Petition
After having gathered all the data regarding the subsidization of
foreign products and the adverse effect such subsidies have had upon the
domestic industry, it is time to prepare the petition. It must be emphasized that this petition is more than a document which initiates a legal
proceeding like a complaint in a regular civil suit; it is literally the entire
case.
A petitioner who has not previously prepared a countervailing duty
case should review several successful petitions which have been filed in
the past. These are available from either the International Trade Commission or the Department of Commerce. There is no "form book"
available for these petitions; they can take several different formats. In
general, however, countervailing duty petitions "track" the statutory requirements, first listing the elements of subsidization followed by the evidence of injury with numerous appendices providing the details of both
elements.
Because at least 40 copies of the petition must be filed (20 each with
the Department of Commerce and the International Trade Commis30
sion), logistics must be planned well in advance for a lengthy petition.
One should allow at least three weeks to actually write the petition. A
countervailing duty petition cannot be written once by committee; it will
invariably have to be cleared by several levels of the client's management
to assure consistency with other corporate policies. The petition should
also be checked by antitrust counsel to safeguard against possible anti3
trust violations. '
Finally, an attorney should make an informal "walk through" of the
entire case through the Commerce Department and the International
30 For Commerce Department regulations, see 19 C.F.R. § 355.26(o (1980), and for ITC
regulations, see19 C.F.R. § 201.8(d) (1980).
31 See note 29, supra.
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Trade Commission. These agencies cannot give specific advice regarding
a petition but can provide a general idea of their schedules. Since there
are demanding time limits in countervailing duty proceedings, it is always wise to check the schedules of other cases. If there are a number of
cases pending at the time, an additional petition will not receive the attention it deserves, so it may be advisable to delay filing until the docket
is clear.
C

Filing the Petition

At this point, a petitioner will have finished preparing the petition,
will have spoken with the Commerce Department and the International
Trade Commission, and should be ready to file the case. Although it
may seem odd to an attorney, a lawyer filing a countervailing duty petition must be prepared to deal with the media. The press is invariably
interested in trade cases. It is essential to have a statement prepared for
the press if not a full press conference. An attorney's role should be
merely to explain the legal factors involved, but the client will invariably
be asked to comment on the merits of the case and it is generally better if
the attorney is there when such explanations are made. Throughout the
proceeding one must be constantly vigilant that no clients make public
statements which could undermine the legal arguments to be made
before the Department of Commerce and the International Trade Commission. For example, more than one countervailing duty case has been
demolished by businessmen claiming that the real reason for injury to his
industry is not subsidization but low wage rates in the country of exportation. Such lapses can be disastrous when quoted later in the hearings.
D.

Deadlines

Filing of the case triggers a series of events which are remarkable if
not unique from a legal standpoint. Although statutory deadlines are
not unknown in the law, it is rare they are as explicit and inflexible as in
a countervailing duty proceeding. The day the petition is filed, a schematic diagram should be prepared with all the possible optional time
periods charted. One person should be responsible for maintaining a
"tickler file" to be sure not to miss any deadlines. Not only are countervailing duty cases complex, but interlocutory deadlines occur with
alarming frequency; and, there are no opportunities to ask for a continuance in filing pleadings. Extreme care must be exercised so as not to
violate any of these deadlines. They are an open invitation to blowing
an entire case and to possible malpractice action or disciplinary proceedings. 3 2 Before commencing the proceeding one should carefully review a
number of excellent articles which have been written on the procedures
of the Trade Agreements Act of 1979 and be thoroughly familiar with
32 For disciplinary proceedings instituted against attorneys who missed a filing deadline
for a brief, see Matter of Withey, 537 F.2d 324 (9th Cir. 1976).
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them.3 3 There will be little opportunity for a learning curve once the
34
petition is filed. This article will not attempt to specify the time limits;
a cursory description of them might be more misleading than valuable.
E

Prosecuting the Case

During the pendency of a countervailing duty action at the International Trade Commission and Department of Commerce, the petitioning
attorney should be in constant contact with the staffs of both agencies.
The decision-making levels of both agencies are required by law to
maintain exparte contact memoranda. 35 Although this may seem a burden, it is essential to be in at least weekly contact with the staff investigators of both groups and to review the ex parte contact memoranda for
significant developments. Decisions are made so rapidly that one cannot
merely rely upon Federal Register notices. By the time those notices appear, it is often too late to take effective remedial action.
In conversations with the staffs, one can suggest the types of information which the agencies should seek from the foreign producers, U.S.
importers, and the domestic industry. Insofar as the ITC injury questionnaire is concerned, the attorney'should strive to have it conform as
closely as possible to the questionnaire already sent to the clients. This
will assure consistency between the data upon which the petition relied
and that which the Commission is considering.
It is also important to make certain that the staff investigators of
both agencies are well briefed with regard to the product under investigation. In almost all cases, there will be an issue of comparability between the client's product and the imported merchandise. Such
questions can arise in several contexts, and the attorney must be prepared to answer questions as an advocate quickly and effectively.
Any litigation plan should also contemplate the possibility of interlocutory appeals on various substantive and procedural issues. The law
provides for "fast track" hearings and decisions in the new Court of International Trade, 36 so one must be prepared at a few days' notice to
litigate specific issues.
F

Protective Orders

Although there are no discovery procedures in the traditional sense
in countervailing duty cases, there does exist an opportunity to review an
opponent's submissions to the Department of Commerce and Interna33 In addition to the articles appearing in this issue, see Barringer and Dunn, Antidumping
and CountervailingDuties Investigations under the Trade Agreements Act of 1979, 14 J. INT'L L. AND
ECON. 1 (1980).
34 See note 47, izfta. For a very helpful chart depicting the deadlines, see Note, Subsidies and
CountervailingDuties under the Trade Act of 1979, 5 N.C.J. INT'L L. & COM. REG.533, 535 (1980).
35 See 19 C.F.R. § 355.16 (1980) and 19 C.F.R. § 207.5 (1980).
36 19 U.S.C. § 1516a (Supp. III 1979). The U.S. Court of International Trade was formed
from what was previously the Customs Court.
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tional Trade Commission under administrative protective orders. Both
Commerce and ITC regulations with respect to such protective orders
are still in a state of flux, so it is advisable to consult with the General
Counsel of the Import Administration and the Legal Advisors Office of
the ITC regularly during the course of a proceeding to determine
whether early access to these documents will be allowed. If a litigant is
denied or given only limited access, 37 he should be prepared to go to
court immediately. The Court of International Trade has different rules
with respect to protective orders than the rules of Commerce and the
ITC, and the court may allow access to documents that were denied at
the administrative level. Although there are a few precedents to date
with regard to this issue, developments in this area should be followed
closely.38

G. Hearings/Evidence
The regulations of the International Trade Commission and the
Commerce Department concerning hearings in countervailing duty proceedings can best be characterized as vague. There is no question, however, that neither of the two agency proceedings accord traditional due
process rights generally available in court or other agency adjudicative
hearings. Neither agency is required to abide by the Administrative Procedure Act 39 in its conduct of countervailing duty hearings, 40 and each
has developed unique methods of considering cases. These are so
strange, in fact, that they bear no resemblance to any proceedings with
which U.S. lawyers are traditionally familiar. For example, the attorneys
for both sides are sworn in as witnesses; counsel sits next to his witness and
coaches him throughout the examination and cross-examination; and
witnesses can choose to refuse to answer questions on numerous grounds
other than traditional privileges, including the fact that the information
requested is confidential business. 4 ' To be effective in these types of proceedings, it is essential that counsel for the complaining party be familiar
with the hearing procedures 42 and preferably attend one or two hearings
as a spectator before representing the first client before either the Commission or the Department of Commerce.
Presentation of evidence before either agency is also somewhat non37 For Department of Commerce and ITC administrative provisions with respect to protective orders, see respectively 19 C.F.R. § 355.18 (1980), and 19 C.F.R. § 207.7 (1980).
38 See Melamine Chemicals, Inc. v. United States, No. 80-14 (C.I.T. Dec. 18, 1980); Asai
Chemical Industry Co. v. United States, No. 80-5 (C.I.T. Nov. 20, 1979); Conner Steel Company v. United States, No. 80-9 (Cust. Ct. Sept. 3, 1980); Atlanta Sugar Ltd. v. United States,
No. 80-10 (Cust. Ct. Sept. 12, 1980).
39 Administrative Procedure Act of 1946, ch. 324, 60 Stat. 237 (current version codified at
scattered sections of 5 U.S.C.).
40 19 U.S.C. § 1677c(b) (Supp. III 1979).
41 See 19 C.F.R. § 207.7 (1980).
42 See id. §§ 201, 355.25-44 (ITC and Commerce Department regulations, respectively).
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traditional. 43 Generally, the petitioner must prepare two sets of documents for each agency. One set will include the public version of the
issue presented, the other will incorporate secret evidence. The public
version is merely a sanitized copy which deletes all the sensitive business
data included in the secret version. This is done for both business and
antitrust reasons. In planning logistics, however, it is critical to allow
enough time for preparing and duplicating all the copies necessary for
presentation to the agencies together with sufficient additional copies for
counsel and witnesses.
Attorneys are not required to give opposing counsel copies of the
confidential version of documents at the International Trade Commission or Commerce hearings. If these documents are covered by a protective order, opposing counsel will be able to secure this information at a
later date as previously discussed.
As with the conduct of hearings, treatment of evidence before these
agencies is unique in U.S. administrative law. When planning tactics,
one should carefully review the rules of practice and procedure of both
agencies regarding the kinds of information which can be kept confidential, number of copies, formats, and descriptions of evidence. 44 Errors in
presenting a case are not only embarrassing, but can have a devastating
effect if evidence is excluded or, worse yet, sensitive information is inadvertently revealed. The Secretary of the International Trade Commission and the General Counsel of the Import Administration are
particularly good sources of information with regard to each respective
agency's attitudes toward admissibility of documents and the methods by
which evidentiary issues are brought to the agency's attention. It is best
to forget everything ever learned about constitutional or administrative
law when petitioning for countervailing duties. Procedures in countervailing duty cases are simply an anachronism based upon the long-standing myth that these are not adversary proceedings.
H

Transcripts/Post-HearingBriefs

A transcript will be kept of some of the hearings in which counsel
will participate. It is a good idea to get a copy as soon after the hearing
as possible and to use it as a basis for rebuttal briefs. Both at the ITC
and the Department of Commerce, however, post-hearing briefs are limited by tradition and agency practice to around twenty pages. As noted
previously, the bulk of a case should have been presented in initial pleadings and during the course of the hearing itself. There is no opportunity
to develop significant additional points through massive briefs during the
course of the proceeding.
43 ,Se id §§ 207.2-9, 355.18 (ITC and Commerce Department regulations, respectively).
44 &,e d §§ 207.23, 355.35 (ITC and Commerce Department regulations, respectively).
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I

Witnesses/Economt'c Experts

Despite the lack of procedural regularity in countervailing duty
cases, however, the proceedings do present some advantages not ordinarily available to counsel in more traditional administrative or judicial
proceedings. For example, there is no limit on the types of witnesses who
may take the stand. 45 Often, an economic expert can be extremely helpful in planning and preparing the case. Such economic experts are a
common feature at ITC and Commerce Department hearings and their
"independent" studies of the issue are ubiquitous. 46 Economic experts
can be used most profitably in determining the effect subsidization has
had upon the ability of the foreign producer to sell his products in the
United States market at a lower price. This is particularly true when a
subsidy has been given to one division of a foreign producer which is
apparently not related to the manufacturing division producing the
product in question. When one decides to use economic experts, they
should be used not only in the hearing itself but also in the actual preparation of all documents. Therefore, the decision to retain such individuals or firms should be made very early in the process.

J

Follow-Up

Assuming all has gone well, no deadlines missed, and the facts fairly
47
stated, the entire proceeding will be completed in about six months.
Assuming the complainant has prevailed and countervailing duties are
assessed, follow-up is essential. The Countervailing Duty Act provides
several vehicles for either foreign manufacturers or foreign governments
themselves to mitigate the actual amount of duties to be paid and to thus
effectively undermine the value of a petitioner's victory. These opportunities include entire revocation of the subsidy in question, abandonment
of exports to the United States, 48 and other procedures not formally prescribed in the statute. To the extent such compromises are offered, they
will be made to the Department of Commerce and not to a petitioning
attorney or his clients directly. In fact, such offers may be made without
the attorney or his clients even being informed that offers are actively
being considered by the Department of Commerce. When faced with
allegations of unfair subsidization, most foreign governments will not
even bother to approach counsel directly but instead will raise the issue
on a political level with the Department of State, the United States
Trade Representative (USTR) or the Department of Commerce directly.
However cogent a legal argument or strong a technical case, it can
45 See i.

If one chooses to rely on an economic expert, it is essential to determine his fee in
advance. There is no average cost for an economic expert; fees can run anywhere between
$10,000 and $100,000.
47 For provisions on deadlines see Trade Agreements Act of 1979, § 101, 19 U.S.C.
§§ 1671a(c), 1671b (Supp. III 1979).
48 Id.; 19 U.S.C. § 1671c(b)(1) (Supp. III 1979).
46
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be undercut by political considerations beyond an attorney's control.
One must be constantly alert to this eventuality. Although the Department of State and the United States Trade Representative technically
are not involved in the administration of countervailing duty procedures
during the proceeding, these agencies have an enormous if indirect impact upon the outcome of many cases. A petitioner should therefore be
in at least weekly contact with these two agencies to determine the existence and nature of any offers made. If an attorney discovers such "back
door" proceedings, he should insist the statutory provisions of the Act
requiring the imposition of countervailing duties be complied with or at
least that he be informally included in any negotiations. He is highly
unlikely to be invited or even permitted to attend negotiation sessions at
USTR or the State Department, but an attorney cannot afford to be
unaware of a deal being made. It is perhaps an unfortunate reality that
countervailing duty actions can often become an elaborate administrative charade where the only victors are lawyers. A petitioning attorney
must be sure that his client gets the benefit of any victory and that the
intent of Congress in the Trade Agreements Act of 1979 is fulfilled.
Even if there are no "sidebar" agreements made during the course
of countervailing duty proceedings, the implementation of affirmative
decisions is spotty at best. On at least a bi-yearly basis attorneys should
request a complete analysis of the amount of duties actually collected
from the importers. This information is available from the U.S. Customs
Service upon demand. One should also be alert to ex post facto arrangements by which the foreign government or foreign producers can avoid
the impact of a victory by revoking, then reinstating the offending subsidy. Because countervailing duties are not regarded as punitive measures, 49 there is no sanction for violating them which can be effectively
assessed against a foreign government. Sometimes, however, customs
fraud 50 or even GATT dispute settlement procedures may be called for if
the spirit of U.S. law and the multinational subsidies and countervailing
5
duties code is ignored. '

III. Conclusion
Although the Countervailing Duty Act holds out the promise of
49 For a definition of countervailing duty see Ehrenhaft, ProihionAgainst International h'a
Discrimination: Unt'id States Coutuervnaiig and Antidunpng Duties, 58 COLUM. L. REv. 44, 54
(1958):

A countervailing duty may be defined as a surtax, in addition to normal
customs duties, imposed on imports whose exportation has been facilitated
through a bounty or similar assistance in the exporting country. The additional
duty is intended to neutralize the foreign subsidy, and thus prevent injury to the

producer.
50 19 U.S.C. § 1592(a) (Supp. III 1979).
51 General Agreement on Tariffs and Trade, supra note 19, Article XXIII. See also Agreement on Interpretation and Application of Article VI, XVI, XXIII of the GATT, (Tokyo
Round Agreements), § 2.7, Part IV (Dispute Settlement).
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rapid resolution of an unfair trade practice, the role of counsel is significantly different than in almost any other legal action. Countervailing
duty proceedings can be characterized as a cross between a star chamber
and a drum head trial, but for each right denied, the lawyer is given
compensatory advantages. To the extent secret evidence can be used
against a petitioner, he can introduce his own. While foreigners complain that the Act is used for harassment purposes, they can engage in sub
rosa negotiations to defeat the effect of a valid complaint. Counsel must
not only be an advocate in the traditional sense, but also must be alert to
dangers and opportunities not generally present in his ordinary practice.
Perhaps most important, the attorney should realize that countervailing
duty proceedings are not merely actions at law but raise questions of
politics and policy which transcend the narrow issues joined in the complaint and public responses. He must be prepared to deal with political
reality as well as substantive law.

